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1. Appellant
Wi/s. Geetaben Budhichand Parekh,F/39/555 Sagar Apartments,Near Bhavsar
Hostel, Nawa Wadaj,Ahmedabad - 380012

2. Respondent
The Assistant Commissioner, CGST Division-VIl, Ahmedabad North,4th Floor,
Shajanand Arcade, Nr. Helmet Circle, Memnagar, Ahmedabad-380052
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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@ A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a

“warehouse or to another factory or from one warehouse to another during the course of

processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

T WG goo i) FemmEel, 2001 & fraw 9 @ oo fafafde uum e gg-s F
aiEl # U ey & ufi omew YR fRAle & I aw @ iR o—eney ud enfie amgw A
-3yl @ W SR e e o wifRe | S Wi wrdr 5. o genid @ sfia g
35~g # FEIIRT B & YW & |9 @ 9y ElRiR—6 arad a5 Ui +ff B9 anfdv|

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order. sought-to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also 'be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed undg,r Section 35 EE of CEA, 1944 under Major
Head of Account. o
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentionad in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and-above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.l.O.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) < gow, dEE Saed Yob g9 daey el =mnee (Rree), @ uft el @
el # Pacd HIT (Demand) T4 &8 (Penalty) T 10% o s wRe effard ¥ | gTaif,

SiftraT g T 10 UG FUY & |(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

P IUE Yo AR JAT PR & Sinfd, 2fRrer T "eed @ AT (Duty Demanded) -
(i) (Section) @S 11D ¥ agd Fuffa iy
(iy  formm e edT e B AR
(i) e Hise Fadl 3 Fram 6 & aed <a T,

- gmqﬁﬁg-amm-ﬁm@wﬁmﬁ,mﬂwmr%mmasﬁrq@m—cfam
M™ie.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
 confirmed by the Appellate Commissioner would have to be pre-deposited,
\ provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
\noted that the pre-deposit is a mandatory condition for filing appeal before

| CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
5/ of the Finance Act, 1894) ’ ' '

Under Central Excise and- Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;

(i) amount of erroneous Cenvat Credit taken;

(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In vieW of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

M/s. Geetaben Budhichand Parekh, F/39/555-Sagar Apartments, Nr. Bhavsar
Hostel, Nawa Wadaj, Ahmedabad-320012 (hereinafter referred to as “the appellant”)
have filed the present appeal against Order-in-Original No. CGST/WT07/HG/712/2022-
23 dated 12.12.2022 (hereinafter referred to as “the impugned order”) passed by the
Assistant Commissioner, Central GST, Division VI, Ahmedabad North (hereinafter
referred to as “the adjudicating authority”).

2. The facts of the case in brief are that the appellant were holding PAN No.
AHFPP7264H and were engaged in providing taxable service. On scrutiny of the data
received from the Central Board of Direct Taxes (CBDT) for the Financial Year 2015-16 &
2016-17, it was noticed that the appellant had earned substantial income which they
reflected under the heads “Sales / Gross Receipts from Services (Value from ITR)" or

“Total amount paid / credited under Section 194C, 1941, 194H, 194 (Value from Form

26AS5)". As per the data provided by the Income Tax department, it appeared that the
appellant had earned substantial income by way of providing taxable services but had
neither obtained Service Tax registration nor paid the applicable service tax thereon.
Letters were issued to the appellant to submit copies of Balance Sheet, Profit & Loss
accounts, Income Tax Returns, Form 26AS, for the said period. However, the appellant
had not-responded to the letters issued by the department. The details of income shown

are as under:-
FY. Value of sale of | Service Tax rate Service Tax payable
services(ITR/Form-
26AS8)
2015-16 | 2153891 T T ligme T (312314 77T
2016-17 20,94,755 115% 0 T 314213 E
D i vy S 626527 J

2.1  The appellant were therefore issued Show Cause Notice (SCN) No. CGST/A'bad
North/Div-VII/AR-IV/TPD/UR-REG/15/16/2020-21 dated 23.12.2.2020 demahding Service
Tax amounting to Rs. 6,26,527/- for the period F.Y 2015-16 to 2016-17, under proviso to
Sub-Section (1) of Section 73 of the Finance Act, 1994. The SCN also proposed recovery

- of interest under Section 75 of the Finance Act, 1994; and imposition of penalties under

Section 77(1)(a), Section 77(1)(c), Section 77(2) & Section 78 of the Finance Act, 1994.

2.2 The aforesaid SCN was adjudicated vide the impugned order by the adjudicating
authority wherein the demand of Service Tax amounting to Rs. 6,26,527/- was confirmed
under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with
interest under Section 75 of the Finance Act, 1994 for the period from F.Y 2014-15.
Further (i) Penalty of Rs. 6,26,527/- was also imposed on the appellant under Section 78
of the Finance Act, 1994; (i) Penalty of Rs. 10,000/~ was imposed on the appellant under
Section 77(1)(a) and Section 77(1)(c) of the Finance Act, 1994; and (iii) Penalty of Rs.
5,000/~ was also imposed on the appellant under Section 77(2) of the Finance Act, 1994.

3. Being aggrieved with the impugned order, t erred the present

appeal on the grounds elaborated below:
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* The appellant is a proprietor of M/s. Nandini Exports, a firm engaged in Export of
Goods & Small Service Provider. They were regularly filing ITR, however for the
relevant period they inadvertently showed sale of service instead of sale & export
of goods. '

* Documents called for were not submitted as the same were nol available at the
relevant time. Since the appellant was not providing any taxable Service, service
tax cannot be levied on the income which is not taxable in nature.

* The income earned is below the threshold limit and therefore in terms of
Notification No.33/2012-ST, they are not required to obtain registration.
. P . 4
«  When there is no demand question of imposing penalties also does not arise.
Thus, they requested that the impugned orcler confirming demand of service tax,
interest thereon and imposing penalties be quashed and set aside.

4. Personal hearing in the case was held on 14.08.2023. Shri Hardik H. Shah,
Chartered Accountant, appeared on behalf of the appellant for personal hearing. He
reiterated submission made in appeal memorandum as well as in the additional
submission dated 14.8.2023 and the supporting documents submitted at the time of
personal hearing. He stated that the appellant did not provide any service to anybodly.
However, the export sales income and FDR income was erroneously shown as income
from sale of service in the ITR. The proof of export in the form of inwards remittance
certificate and copies of shipping bills, bank statements, profit & loss account, balance
sheet etc are enclosed with additional submission. He submitted that the adjudicating
authority has confirmed the demand without any investigation or verification of -nature
of service, which is not valid ag per law. He therefore requested set-aside the demand.

5. I have carefully gone through the facts of the case, grounds of appeal,
submissions made in the appeal memorandum, additional submissions and the
documents available on record. The issue to be decided in the present appeal is whether
the impugned order passed by the adjudicating authority, confirming the demand of
Rs.6,26,527/- along with interest and penalty, in the facts and circumstance of the case is
legal and proper or otherwise. '

The demand pertains to the period F.Y 2015-16 & F.Y 2016-17.

6. The appellant claim that they are in the business of export of goods and that the
income earned from sale of goods was inadvertently shown under sale of services in the
ITR which led to such demand. They have submitted the reconciliation of the income
received during the relevant period.

FY. 200516

F.Y. 2016-17
Export Sales Income 611,229 .'-E?klibf‘t_‘swgl*é_s Income 120,94,755 /
Commission Income $2,28,000 Y B
FOR Maturity ™™~ 131463 I R {
TOTAL 21,5_3,891 TOTAL 20,94,755\ % =
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6.1 T have gone through the reconciliation statement, Balance Sheets, Proof of Exports,
Bank Statements submitted as proof of FDR Maturity & Foreign Remittance. I find that the
income of Rs.6,11,229/- and Rs.20,94,755/- have been reflected in the Foreign Export
Income Ledger of the Balance Sheet for the FY. 2015-16 & F.Y. 2016-17. They also
submitted shipping bills as proof evidencing export of machineries and the Bank statement
evidencing the receipt of such remittance. However, this income was inadvertently shown
under ‘sale of services’ in their ITR filed for the AY. 2015-16 & AY 2016-17, by their
Chartered Accountant. Further they also submitted bank statement as a proof evidencing
the receipt of Rs.13,14,662/-.in the F.Y. 2015—16 towards FDR maturity. Thus, I find that on
above incomes they are not liable to pay service tax as the same were not towards
provision of any taxable service.

6.2  Further, as regards the income of Rs.2,28,000/- earned as Commission Income, they
claim that as the aggregate value of taxable services was not exceeding Rs.10 Lakh rupees
they were not liable to pay tax. I find that the appellant is eligible for the exemption
extended under Notification No.33/2012-ST dated 20.06.2012 which provides exemption to
the taxable services of aggregate value not exceeding ten lakh rupees in any financial year
from the whole of the service tax leviable thereon under Section 66B of the said Finance
Act. The appellant also submitted a copy of Balance Sheet for the F.Y. 2014-15 according to
which The income from Exports is shown as Rs.43,77,979/- and FDR Interest is shown as
Rs.99,107/-. 1find that the appellant have not earned any taxable income in the F.Y: 2014-
15 and since the commission income earned in the F.Y. 2015-16 is Rs.2,28,000/- which is
below the threshold limit, therefore, they shall be eligible for threshold limit exemption in
the FY. 2015-16. They therefore shall not be required to pay service tax on such
commission income considering the threshold limit, which otherwise is a taxable income.

6.3 In terms of above findings, I find that the demand of Rs, 6,26,527/- confirmed in
the impugned order on the value of sale of service is not sustainable on merits.. When
the demand is not sustainable, question of upholding interest and penalties also does

not arise.

7. In view of the above findings, I set-aside the impugned order and allow the

appeal of the appellant.

8. aﬁaﬁmﬁﬁﬁwﬁvwﬁmmﬁmaﬁ%ﬁﬁmw%n

The appeal filed by the appellant stands disposed off in above terms.
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" Date: )8 -09.2023
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'. (Rekha A. Nair)
Superintendent (Appeals)

CGST, Ahmedabad
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To,

M/s. Geetaben Budhichand Parekh, - Appellant
F/39/555-Sagar Apartments,

Nr. Bhavsar Hostel, Nawa Waélaj,

Ahmedabad-380012

The Assistant Commissioner, ' - Respondent
CGST, Division-ViII,

Ahmedabad North

Ahmedabad

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissfoner (H.Q. System), CGST, Ahmedabad North.
(For uploading the OIA)
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